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STATE OF INDIANA ) 
) SS: 

COUNTY OF ELKHART ) 

LEO VANNORMAN. etal., 

Plaintiffs, 

V. 

FLEXSTEEL INDUSTRIES, INC., 
LDL REALTY COMPANY, LLC. 
HERITAGE FINANCIAL GROUP, INC., 
DAVID L. DYGERT, and 
PHYLLIS B. DYGERT, 

Defendants. 

IN THE ELKHART SUPERIOR COURT 2 

CAUSE No. 20D02-1106-PL-00037 

FILED IN 
OPEN COURT 

JUN 2 2 2011 

CLERK ELKHART 
SUPERIOR COURT #2 

FLEXSTEEL INDUSTRIES, INC.. 

Third-Party Plaintiff, 

V. 

TRAVELERS PROPERTY CASUALTY 
COMPANY OF AMERICA, NATIONAL 
UNION FIRE INSURANCE COMPANY 
OF PITTSBURGH, PA, ILLINOIS 
NATIONAL INSURANCE COMPANY, 
and CONTINENTAL CASUALTY 
COMPANY, 

Thind-Party Defendants. 

PLAINTIFFS' MOTION FOR ALTERATION OF TIME TO 
RESPOND TO FLEXSTEELS' MOTION FOR SUMMARY JUDGMENT 

Pursuant to Indiana Trial Rules 56(F) and 56(1). Plaintiffs, by counsel, respectfully 

request that the Court alter the time in which the Plaintiffe are required to serve a 
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response to the Motion for Summary Judgment filed by Defendant Flexsteel Industries, 

Inc. ("Flexsteer) on June 13*. 2011 ("Motion"). 

Unless the Court is inclined to deny Flexsteel's Motion outright - which would be 

justified as explained below - Plaintiffs will reasonably require an opportunity to conduct 

discovery in order to respond to Flexsteel's Motion. 

This case has just begun. Flexsteel has not even fully responded to Plaintiffs' 

initial set of discovery requests, and as the case develops, follow-up discovery will be 

required. (See Affidavit of Thomas A. Barnard, attached hereto as Exhibit H) 

Flexsteel's motion Is the type expected at the end of discovery, after all parties have 

had ample opportunity to discover relevant facts. Trial Rules 56(F) and 56(1) exist for 

situations like the present, when the standard thirty (30) day response time would work 

an injustice on the responding party. 

Moreover, this is a complicated case involving liability for environmental 

contamination that has been found in subsurface soils and groundwater. The 

contamination most at issue, caused by the presence of trichloroethylene (TCE") and 

tetrachloroethylene ("PCE"), could have been created through releases of relatively 

small quantities of adhesives, degreasers or other products containing these harmful 

chemicals. In fact, just five drops of TCE is enough to contaminate an Olympic size 

swimming pool above federally set drinking water standards. 

Finally, Flexsteel's liability under Plaintiffs' legal theories is not pinned just to 

Flexsteel's use of TCE and/or PCE. Flexsteel also could be liable for environmental 

harms caused by defendant Dygert (who built the fecilities and operated there for nearly 

fourteen years prior to selling the land and assets to Flexsteel in 1997), under theories 
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of successor liability (e.g., de facto merger, and/or mere continuation theories) and 

under common law nuisance ("adopting" or maintaining a nuisance, even though the 

nuisance was originally created by Dygert), and for "contributing" to the releases under 

the Environmental Legal Action statute through its actions and inactions, coupled with 

knovi^edge of prior chemical usage. Each of these theories is fact-dependant, and 

Plaintiffs will require an opportunity to discover the pertinent facts. 

Flexsteel's Brief in Support of Defendant Flexsteel's Motion for Summary 

Judgment ("Brief) is strident in tone. Plaintiffs will not respond with adjectives or 

invective, rather, Plaintiffs would simply show the Court at this point tiie following facts: 

• Plaintiffe reasonably believe that the contamination at issue has emanated 

from the Flexsteel Site: in 2008 an investigator for the United States 

Environmental Protection Agency wrote that "[t]he states' Geologist said 

that he is certain that the tee contamination is coming from the direction of 

a company that used to occupy 2503 Marina called Dygert Seating." ^ 

• Flexsteel has used TCE and PCE in its manufacturing operations in 

Elkhart, as shown by its own documents and interrogatory responses.^ In 

fact, in support of its own summary judgment motion, Flexsteel designated 

its own sworn interrogatory answers admitting that Flexsteel used an 

aerosol degreaser that contained TCE to clean its cutters.^ 

' Exhibit A - July 31, 2008 Kenneth Theisen email, as discussed in more detail below. 
^ Exhibit B - FE 8 at Int. Nos. 25 and 26 in Flexsteel's Designation of Evidence, and Exhibit C -
MSDS Bender's Wholesale Dist. Inc. 
as discussed in more detail below. 
^ Id. Exhibit B at Int. No. 25. 
"Exhibit D - Responses of Defendant, Heritage Financial Group, Inc. and LDL Realty Company, 
LLC to Plaintiffs' Request for Production at Request Nos. 14 and 18. 

1468333.1 



• A document just produced by Defendants LDL Realty and Heritage 

Finaincial references "buried barrels of adhesives," raising numerous 

questions that require discovery.'* 

These fects, as well as others described below, will require additional discovery 

so that tiie Plaintiffe can present the Court with a complete record of Flexsteel's 

chemical usage, Dygert's chemical usage, knowledge of both defendante as to 

releases, and facts related to successor and ELA legal theories. 

To require the Plaintiffe to respond to Flexsteel's Motion without the benefit of 

depositions and additional discovery would result in manifest injustice to the Plaintiffe. 

The Court has broad discretion to alter the time frames under Trial Rule 56 and, under 

the present circumstances, justice and efficiency are best served by holding Flexsteel's 

Motion in abeyance pending the completion of discovery. 

ARGUMENT 

A. Flexsteel Has Failed To Even Carry Its Initial Burden Under Trial Rule 56. 

As the moving party, Flexsteel bears the initial burden of establishing no genuine 

issues of material fact and the appropriateness of judgment as a matter of law. "If the 

movant fails to make this prima facie showing, then summary judgment is precluded 

regardless of whether the non-movant designates facts and evidence in response to 

movant's motion." Monroe Guaranty Ins. Co. v. Magviferks Corp., 829 N.E.2d 968, 975 

(Ind. 2005). In^Magwerks, Magwerks moved for summary judgment but ife own 

designated materials created - not eliminated - a genuine issue of material fact. Id. at 

974-75. Accordingly, tiie Supreme Court determined that even If the opposing party 
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(Monroe Guaranty) had designated no materials in opposition to Magwerits' motion, tiie 

trial court shouk! have denied Magwerks' motion: 

In this case, even if Monroe Guaranty's designated materials were 
excluded from consideration, Magwerit's failure to carry its initial burden of 
showing that the stî uctural integrity to its building or any part thereof 
suffered substantial impairment is fatal to Magwerk's coverage claim. We 
ttierefore summarily affinn the opinion of the Court of Appeals reversing 
the trial court's grant of summary judgment in Magwerit's favor. 

Id. at 975. 

Here, the Court would be on solid ground in denying Flexsteel's Motion, even 

without a response from Plaintiffs, because Flexsteel's own designated materials 

establish that Flexsteel used products containing TCE and PCE at its Elkhart facility.^ 

Under the authority of Magwerks, Flexsteel's own filing has failed to eliminate a genuine 

issue of material fact as to whether Flexsteel is liable for trespass, nuisance and for 

"causing or contributing" to a release of these chemicals under the Indiana 

Environmental Liability Act, Ind. Code § 13-30-9-2, and therefore summary judgment in 

favor of Flexsteel is precluded. 

If, however, the Court does not agree on this point, Plaintiffe do not wish to risk 

their entire case on a summary judgment ruling at this opening stage of the litigation 

without the opportunity to undertake and complete its discovery in order to fully respond 

(if indeed a response is required) to Flexsteel's motion. 

B. Summary judgment is inappropriate when discovery issues are 
outstanding. 

As recently stated by the Indiana Supreme Court, "as a general proposition it is 

improper for a court to grant summary judgment while reasonable discovery requests 

that bear on issues material to the motion are still pending." Krooer Co. v. Ptonski. 930 

' Exhibit B - FE 8 at Int. Nos. 25 and 26 in Flexsteel's Designation of Evidence. 
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N.E.2d 1,6 (Ind. 2010); Boocs v. Tri-State Radioloav. Inc.. 730 N.E.2d 692, 698 (Ind. 

2000); Geico Ins. Co. v. Rowell. 705 N.E.2d 476,480 (Ind. Ct App. 1999); Venture 

Enterorises. Inc. v. Ardslev Distributors. Inc.. 669 N.E.2d 1029,1032 (Ind. Ct. App. 

1996); Seufert v. RWB Medical Income Properties I Limited Partiiership. 649 N.E.2d 

1070,1073 (Ind. Ct. App. 1995); Ludwia v. Ford Motor Co.. 510 N.E.2d 691, 700 (Ind. 

Ct. App. 1987); Roari< v. Citv of New Albany. 466 N.E.2d 62,66 (Ind. Ct. App. 1984). 

The only exception is where the "pending discovery is unlikely to develop a genuine 

Issue of material fact." American Management. Inc. v. Riverside Naf I Bank. 725 N.E.2d 

930, 933 (Ind. Ct App. 2000). 

In GEICO. the non-moving party (Rowell) filed a motion for extension of time of 

ninety (90) days to respond to GEICO's motion for summary judgment in order to take 

"2-3 depositions and obtain additional or supplemental affidavits fnsm individuals outside 

of counsel's immediate control." 705 N.E.2d at 479. The trial court granted the 

extension, and two subsequent extenstons in order to allow Rowell to take a deposition. 

On appeal. Chief Judge Baker rejected GEICO's argument that tiie tiial court erred in 

allov^nng Rowell's extensions of time, finding tiiat Trial Rule 56 (F) and 56(1) allows such 

extensions of tjme to respond to summary Judgment motions, and that the trial court did 

not abuse its discretion in affording Rowell the requested time to complete discovery, 

i d at 480. 

In the instant case, Flexsteel seeks summary judgment on Plaintiffs' claims of 

trespass, nuisance and the Indiana Environmental Liability Act, Ind. Code § 13-30-9-2 

("ELA"). Flexsteel boldly asserte that "Flexsteel is entitled to summary judgment on 

Plaintiffs' frivolous claims because Plaintiffs' unsupported and false theories of chemical 
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usage and disposal have no basis in fact" (Brief in Support of Defendant Flexsteel's 

Motion for Summary Judgment ("Brief), at 1). Plaintiffe respectfully disagree with 

Flexsteel's statement based, in part, on tiie evidence set forth above. Nevertheless, just 

as in GEICO, plaintiffs are entitled under Rule 56 to pursue discovery in order to 

reasonably respond. 

C. Trial Rule 56 specifically allows the Court to alter summary judgment time 
frames. 

Indiana Trial Rule 56 (1) states tiiat the trial court "for cause found, may alter any 

time limit set forth" in Rule 56. The courts have readily upheld a trial court's decision to 

alter the summary judgment time limits In the interest of justice or efficiency. See, e.g.. 

Farm Credit Services of Mid-America, FLCA v. Tucker, 792 N.E.2d 565. 568-70 (Ind. Ct 

App. 2003) (no abuse of discretion v^en trial court allowed nonmovant to file belated 

supplemental response to summary judgment motion); Harco, Inc. oflndpls. v. 

Plainfield Interstate Family Dining Associates, 758 N.E.2d 931,938 n.4 (Ind. Ct App. 

2001) (no abuse of discretion when trial court granted a sixty-day enlargement of time to 

conduct discovery in order to respond to motion for summary judgment); Turner v. Bd. 

of Aviation Comm'rs, 743 N.E.2d 1153,1159 (Ind. Ct App. 2001) (no abuse of 

discretion in allowing belated filing opposing summary judgment because moving party 

suffered no prejudice). 

Furthemiore, Rule 56(F) enables the Court to order a continuance in responding 

to a summary judgment motion where the responding party establishes a need for 

additional discovery in order to respond. Trial Rule 56(F) states: 

Should it appear from the affidavits of a party opposing the motion that 
he cannot for reasons stated present by affidavit facts essential to 
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justify opposition, tiie court may refijse the applteatton for judgment or 
may order a continuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had or may make such 
other order as is just 

These two rules are particulariy applicable here, where the Plaintiffe' initial set of 
discovery to Flexsteel has not yet been fully answered, and numerous depositk>ns of 
parties and non-parties will be required over the course of discovery. 

0. Examples of Key Documents Requiring Additional Discovery 

The following documents serve as examples that (i) Plaintiffe' claims were 

reasonably asserted against Flexsteel; and (ii) require follow-up discovery to enable 

Plaintiffe to obtain admissible evidence to respond to Flexsteel's summary judgment 

motion. 

1. The EPA Investigation Team Email 

As discussed above, IDEM and EPA's sampling results have pointed to the site 

of Flexsteel's fomner manufacturing operations (ie. the Cooper Drive Property and the 

Marina Drive Property) as the likely source of the contamination. (See Exhibit E) In an 

email dated July 31, 2008, Kenneth Theisen, the fonner EPA project manager for the 

Lane Street Superfund site, summarized the results of a team meeting that was held 

that day which discussed the source of the contamination. (Exhibit A) In his email, Mr. 

Theisen states: "[t]he states' Geologist said that he is certain tiiat the tee contamination 

is coming from the direction of a company that used to occupy 2503 Marina called 

Dygert Seating." (Id.) Mr. Theisen continues, "(tjhe map that we looked at cleariy 

shows the tee coming from the buikJing on Marina. However, as we discussed there is 

also tee coming from another building, coincidentiy also owned by Dygert. This building 

is located at approximately 23542 Cooper and is currently occupied by a company 
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called CQC" (Id.) The two properties identified in Mr. Theisen's email as the source of 

the TCE contamination are the Cooper Drive Property and the Marina Drive Property -

the fonner sites of Flexsteel's manufacturing operations. However, in ite Brief, Flexsteel 

characterized the Plaintiffe* claims as "frivolous" (Brief at 1,19,20 and 25) and argued 

that they "are based on nothing more than contrary allegations pled on 'infonnation and 

belief." (Brief at 24) As the EPA has correctly pointed out in its email, the testing data 

shows that tiie source areas of TCE contamination are located on Flexsteel's fonner 

Manufacturing Site. Flexsteel's Brief extensively criticizes Plaintiffs' counsel and 

Plaintiffe' allegations, but Flexsteel has offered no alternative theory as to how the TCE 

got on its property if it dkln't come from Flexsteel's manufacturing operations. The 

Plaintiffe will need to take additional discovery of Flexsteel, including depositions, in 

order to flesh out Flexsteel's positton concerning the source of the contamination. 

ii. The MSDS Sheet for Flexsteel's Foam Adhesive 

On June 15,2011, two days after Flexsteel filed its Motion, the Plaintiffe received 

approximately 35.000 documente from Flexsteel which Flexsteel's counsel represented 

is the first round of documents that will be produced on a "rolling" basis. Although the 

Plaintiffs have not had adequate time to review all of those documente prior to this filing, 

a quick review has already identified several documents that appear to be inconsistent 

witfi Flexsteel's position in ite Brief. For instance. Flexsteel produced a material safety 

data sheet ("MSDS") for ite High Temperature Foam Adhesive that contains both TCE 

and PCE as ingrediente.® However, in its Brief, Flexsteel states "(tjhe fomier Dygert 

* The MSDS sheet identifies PCE as perchloroelhylene and TCE as triclene. The EPA uses 
chemical abstract numbers (C.A.S.) to definitively identify chemicals, like PCE and TCE, that 
often go by multiple trade names in different industries. The EPA C.A.S. numbers for PCE and 
TCE are 127-18-4 and 79-01-6, respectively. 
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Seating Division of Flexsteel did not use adhesives or other products that contained 

TCE or TCA in ite manufacturing process." (see. e.g., Brief at 1) Whether or not 

Flexsteel used adhesives or other producte that contained TCE is an important issue in 

this case. The Plaintiffe will require additional discovery in order to reconcile Flexsteel's 

position in ite Brief that it "did not use adhesives or other producte that contained TCE" 

with the documente that it has produced tiiat include an MSDS sheet for an adhesive 

containing TCE. 

iii. Flexsteel's Answer to Interrogatory No. 25 

As described above, on the same day Flexsteel filed its Motion and Brief, it 

sensed Plamtiffs with sworn interrogatory answers that included Flexsteel's response to 

interrogatory No. 25. In interrogatory No. 25, Plaintiffs asked Flexsteel the following 

question: 

"Interrogatory No. 25. Are YOU aware of any use of trichtoroettiylene ("TCE"), 

or any material containing TCE, at the FACILITIES between 1983 to present? If so, 

describe all such uses." 

In its answer. Flexsteel identified two products that contained TCE including: 

"(1) an aerosol spray degreaser that reportedly contained some TCE was 

purchased in 16 oz. aerosol spray cans and used to clean the cutters."' 

However, in its Brief. Flexsteel stated fourteen (14) times that Flexsteel did not use 

products containing TCE in ite manufacturing process, (Brief at 2.4, 7-9,15,19-25) 

and argued that "Plaintiffs' claims have no basis in fact, and Plaintiffs know them to 

have no basis in fact." (Brief at 2) The Plaintiffs believed when they filed their 

Complaint, as they believe now, that Flexsteel is the source of the TCE contamination in 

^ Exhibit B - FE 8 at Int. Nos. 25 and 26 in Flexsteel's Designation of Evidence. 
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their drinking water wells. Now Flexsteel's sworn interrogatory responses admit that 

Flexsteel used a product containing TCE to clean its cutters. Again, the Plaintiffe will 

need to take discovery on these issues before fijily responding to Flexsteel's Motion. 

iv. Handwritten Notes Concerning Burled Barrels of Adhesive 

On June 20,2011, Plaintiffe received documente from Defendante Heritage 

Financial Group, Inc., ("Heritage") and LDL Realty Company, LLC ("LDL"). In that 

document production. Heritage and LDL produced a tetter from IDEM dated June 18, 

2008.° The letter contains groundwater and soil sample resulte that were taken from 

the Marina Drive Property where Flexsteel fomieriy conducted manufacturing 

operations and identify several industiial chemicals that were present in the samples 

including TCE, PCE and TCA.° In handwritten notes on the first page of the letter, 

someone wrote: "Directly north of us had barrels buried there. Put a load dock in & 

discovered buried barrels of adhesive."^" The property that is "directly north" of the 

Marina Drive Property is the Cooper Drive Property where Flexsteel conducted its 

welding and metal worthing operati'ons.̂ ^ The Plaintiffs do not know at this time who 

wrote the notes, when they were written, or who provided the infonnation. However, at 

the top of the letter someone wrote tiie name "Dick Paulen" and a fax number 296-

2535. Richanj Paulen is a now-retired attorney at Barnes & Thomburg vvho 

represented Dygert Seating on environmental matters in the transaction by which 

Flexsteel acquired Dygert Seating's Assets. Mr. Paulen also communicated with IDEM 

concerning the contente of barrels of hazardous waste tiiat Flexsteel and/or David 

• Exhibit D - Responses of Defendant Heritage Rnancial Group, Inc. and LDL Realty Company, 
LLC to Plaintiffs' Request for Production at Request Nos. 14 and 18. 

">ld 
^̂  See Exhibit E - IDEM Plume Map. 
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Dygert attempted to abandon at the fonner site of Goshen Cushksn in Goshen, Indiana. 

These issues are directly relevant to the Plaintiffe' claims in this lawsuit, and tiie 

Plaintiffe will require discovery on them prior to responding to Flexsteel's Motion. 

v. Discovery of other Flexsteel Manufacturing Sites 

In Plaintiffe' Requeste for Production of Documents, Plaintiffe have asked 

Flexsteel to produce several categories of documents for Flexsteel's "upholstered 

fumiture" sites other than the Cooper Drive and Marina Drive Properties. Plaintiffe 

defined "upholstered fijmiture" to have the meaning intended by Flexsteel when it 

Identified several upholstered fumiture sites in the Fomi 10K that it filed with the 

Securities and Exchange Commission for the fiscal year ending June 30.1997. This 

infonnation is relevant because if Flexsteel was using TCE in its upholstered fumitijre 

manufacturing process at one site, then it likely also used TCE in the same or similar 

processes at other sites. For instance, Plaintiffe have already discovered fix)m publicly 

available documents that Flexsteel was a large user of TCE at its New Paris, Indiana 

upholstered fumiture site.̂ ^ In a document that Flexsteel prepared for use witii its 

Elkhart employees, Flexsteel explained 'products similar to or the same as those 

currently produced in Elkhart have been or are currently produced in New Paris so tiie 

transfer of the production should be easier."̂  ̂  The fact that Flexsteel was using TCE in 

its manufacturing operations in News Paris to make products that were "similar to or tiie 

same" as the products made in Elkhart, is probative on the issue of whether Flexsteel 

was using TCE at ite Elkhart site. However, Flexsteel has declared that discovery of ite 

" Exhibit F - Elkhart County Ground Water Protection Program Inspection Form. 
'̂  Exhibit G - Question and Answers on Flexsteel Elkhart Closing. 
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other upholstered manufacturing sites is inelevant, and has refused to produce 

responsive documents. 

In its Brief, Flexsteel argues that "Plaintiffe had no good faith basis for filing tiieir 

Amended Complaint in which each and every substantive allegation is pled "on 

infonnation and belief"^* (Brief at 25) Flexsteel criticizes Plaintiffe' allegations of 

chemical usage as "speculative." At a minimum, Plaintiffe shouU be pemriitted to inquire 

why Flexsteel would use TCE in New Paris, whether or not it used TCE at its otiier 

upholstered furniture manufecturing sites, and why Flexsteel would use TCE in New 

Paris but not in Elkhart when Flexsteel's own documents indicate that tiie two fecilities 

made the same or similar products. Plaintiffs should be permitted to conduct tills 

discovery before being required to respond to Flexsteel's Motion. 

D. Conclusion 

Flexsteel's Brief is replete witii personal attecks on Plaintiffs' counsel. However, in 

spite of ite tone, the substance of Flexsteel's argument is inconsistent with its own 

documents and sworn interrogatory ansvt/ers. Flexsteel's own designated materials 

esteblish that Flexsteel used products conteining TCE and PCE at ite Elkhart facility and 

create a genuine issue of material fact sufficient to allow the Court to deny Flexsteel's 

Motion without a response from the Plaintiffe. In the alternative, under the autiiority 

cited herein, the Plaintiffe request tiiat the Court pennit the Plaintiffe at least twelve 

months to conduct discovery and order a continuance for Plaintifiis' responses to 

Flexsteel's Motions until sixty (60) days following the conclusion of that discovery. 

*̂ Flexsteel's statement that "each and every substentive allegation is pied 'on information and 
beiief is not conect. Plaintiffs' Amended Complaint conteins 283 substantive allegattons, and 
only 37 of those allegations were pled "on infonnation and belief." To date. Plaintiffs have not 
been made aware of any facts that would make those allegations "speculative" or inconect. 
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Respectfully submitted, 
< 

• • * ' • • 

John.'D <Ulmer 

Thomas A. Bamard, Attomey No. 4011-49 
Rodney L. Michael, Jr., Attomey No. 23681-49 
TAFT STETTINIUS & HOLLISTER LLP 
One Indiana Square, Suite 3500 
Indianapolis, Indiana 46204 
Telephone: 317.713.3500 
Facsimile: 317.713.3699 

John D. Ulmer, Attomey No. 921-20 
YODER, AINLAY, ULMER. & BUCKINOHAM, LLP 
130 Nortti Main Sti-eet 
Goshen, Indiana 46527 
Telephone: 574.533.1171 

Attorneys fbr Oie Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certi'fy that on the 22"*' day of June, 2011 a copy of tiie foregoing was 
mailed, by first-class U.S. Mall, postage prepakl and property addressed to tiie 
following: 

John H. Lloyd 
Stephen A, Studer 
Michael Schmidt 
KREIG DEVAULT LLP 
4101 Edison Lakes Paritway, Suite 100 
Mishawaka, IN 46545 
Attorneys for LDL Realty, LLC and 
Heritage Financial Group, inc. 

James F. Groves 
LEE, GROVES AND Z A U S 
205 West Jefferson Boulevani, Suite 502 
South Bend, IN 46601 
Attomey for David L Dygert and PhyUis B. Dygert 

Robert G. Devetekl 
Kelly J. Hartzler 
BARNES & THORNBURG LLP 
100 Nortii Michigan Street, 6*̂  Floor 
South Bend, IN 46601 
Attome/s for Flexsteel Induetriea, Inc. 
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EPA Itagign • HMofds Cfr. 

Kmwih 
nMlMn/R9/USB>AAJS To James Moi»te/R5AJSEPAAJS©EPA. Carol 
07/31/200811 -33 AM Rop*l«5A«EPArtJS©EPA. JOSEPH 

KAWECK1/R5/USEPAAJS4̂ EPA 
cc 

bcc 

Subject Jane street 

thanks for meeting today and getting this started Joey pay attention ( 

I'll just re-hash what I talked about this morning. 

We (mnedial and removal management) deiennined yesterday Itiat the state's intent lo soors this site will 
not be affected by our going ahead and getting the residents on Lane street city water. So the first step is 
to "notice" those responsible. 

The states' Geologist said that he Is certain that the tee contamination Is coming from the direction of a 
company that used to occupy 2503 Marina called Dygert Seating. As the name impltes, they 
manutactured seating and used different adhesives and some 1-1-1 tea. A gentleman named Brian Smith 
574 522-8000 now owns the bulMing and It is caOad the Hadtey buiUing. He Is awars of the problem as 
the slate contacted him and told hbn. He has requested copies of the states'work and maps. He 
supposedly did a Phase 1 real «»tate assessment and whether that makes him an "Innocent landowner* or 
not. ni let you all decide. 

The map that we looked at dearly shows the tee coming from the building on Marina. However, as we 
discussed there is also tee coming from another building, coinddentfy also owned by Dygert. This 
buikling Is kicsted at 23542 Cooper and is currently occupied by a company called CQC. 

The Dygert building on Cooper made the seat frames from tubular steel and then the Dygert Bklg on 
Marina took those frames and made the seats (adhesives and doth etc). 

Two suppfiers that supplied chemicals to Dygert are still in business today. They ate Accessa Paints and 
Solvents and Maurer Industrial Supply. 

Elihart County Heath [}ept dkl an Inspection at Dygert on 10-8-01 and they were operating, but on 
10-4-07 they were out of business. Dygert Seating started in 1983 and It looks like they were the originel 
occupant on the bulkJing. 

I do not know that status of the Oygerts. but I believe the state told me that they (Oygerts were still 
around). 

Tlie Elkhart Coun^ Health Dept has a file on Dygert and you can contact John Hulevich at 574 875-3381 
fbr this info. Also. Mark Jaworskl of IDEM has some info which I might liave forgotten and he can be 
reached at 317 233-2407. 

Guys is it reasonable lo assume that the notice ietter(s) should be ready to go out in 2 to 3 weeks? My 
goal is to have ctfy water available to Lane street by the end of November 

QoTeami 

Exhibit A r ^ r ^ . r . . . . . . 
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STATE OF INDIANA ) 
SS: 

COUNTY O F - E L K H A R T ) 

LEO VANNORMAN, et al., 

Plaintiffe, 

vs. 

FLEXSTEEL INDUSTRIES, INC.. LDL REALTY 
COMPANY. LLC.. DAVID DYGERT AND 
PHYLLIS B. DYGERT. 

IN THE ELKHART SUPERIOR COURT 2 

CAUSE NO 20D02-1106-PL-37 

Defendants. 

RESPONSES OF DEFENDANT, FLEXSTEEL INDUSTRIES, INC, 
TO PLAINTIFFS' FIRST SET OF INTERROGATORIES 

Defendant Flexsteel Industries, Inc. ("Flexsteel"), through counsel, and pursuant to 

Indiana Trial Rule 33, responds to Plaintiffs' First Set of Interrogatories as follows: 

GENERAL OBJECTIONS 

1. Flexsteel objects to the instructions provided along with Plaintiffs* Interrogatories. Flexsteel 

is not bound by these instructions, but by the Indiana Rules of Trial Procedure and Indiana 

law construing those rules. The instructions have been disregarded in providing thiese 

answers, to the extent they require anything more than what is required by Indiana law. 

2. FJcxstcel objects to the lengthy and overly broad definitions of various words and phrases 

included with the Intemogatories, including "Hazardous Materials," "Raw Material," 

"Manufacturing Process," "Release," "Supplier" and "Identify," and will not be bound by 

them especially to the extent beyond or inconsistent with applicable legal descriptions. 

Flexsteel has endeavored to answer all Interrogatories assuming normal English definitions 

for the words used in the Interrogatories and in its Responses. To the extent practical. 



Interrogatory, which seeks infonnation related to a variety of manufacturing sites unrelated 
to the Ibraier Dygert Seating Division of Flexsteel, over more than 28 years. Flexsteel 
fiirther objects to this Interrogatory as overbroad and vague, particularly given the overbroad 
definition of "raw materials," which appears to encompass every product or substance 
purchased by Flexsteel, regardless of the purpose of its purchase (housekeeping, etc) and 
regardless of whether such product or substance was considered "inventory" by Flexsteel. 
Flexsteel therefore interprets this interrogatory as seeking information solely on materials 
considered "inventory" at the Dygert Seating Division of Flexsteel. Subject to these general 
and specific objections: 

Flexsteel believes that the Engineering Department at the fonner Dygert Seating Division of 
Flexsteel generated a bill of materials required for e«;h product. The purchasing department 
would then purchase the materials needed to siq)port production levels of that product. The 
Dygert Seating Division of Flexsteel did not maintain large quantities of materials used in the 
manufacturing processes at that Division, except fabric. 

Flexsteel asked its former Dygert Seating Division to do semi-annual inventory at Jme and 
December. This inventory would have been done with the methodologies and software 
selected by employees of the Dygert Seating Division, which was an operationally and 
technologically separate business unit from the other Flexsteel divisions. In mid or late-
2000, Flexsteel provided the Dygert Seating-Division with an AS400 computer. Based on 
documents to be produced,'it appears that the Dygert Seating Division attempted to take an 
inventory of at least some of the materials used in its manufacturing processes, such as 
fabric, using this AS400 system. • 

IntenPoeatDivNo.10. Identify aU HAZARDOUS MATEIUAL RELEASES at any of 

YOUR UPHOLSTERED FURNITURE manufacturing sites, including the FACILITIES, 

ance 1983, and tfie quantity of each such HAZARDOUS MATERIAL RELEASE. 

RESPONSE: 

Pursuant to Flexsteel's General Objection No. 3, Flexsteel limits its response to this 
Interrogatory to the former manufacturing site known as the Dygert Seating Division of 
Flexsteel. Flexsteel also objects to the overbroad and irrelevant time period identified in this 
Interrogatory, which seeks information related to a variety of manufacturing sites unrelated to the 
former Dygert Seating Division of Flexsteel, over more than 28 years. Flexsteel further objects 
to the defined term "release" as vague and overbroad. Subject to these objections, Flexsteel 
states: 

Based on current information and knowledge, and assuming Plaintiff do not mean to 
include the permitted or lawfiil use of Hazardous Materials in the ordinary course of business in 
their definition of "Release," Flexsteel is unaware of any Releases of Hazardous Materials at the 
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fonner Dygert Seating Division of Flexsteel. See also, Flexsteel's Response to Interrogatory 12, 
below. Discovery is ongoing. 

Interrogatory No. 11. List and explain all actions taken by FLEXSTEEL to detennine 

the environmental condition of the FACILITIES at any time prior to acquiring ownership of the 

FACILITIES and/or prior to operating the FACILITIES. 

RESPONSE; 

Flexsteel engaged Weaver Boos Consultants, Inc. to conduct a Phase I Environmental 
Site Assessment C'ESA"). As part of this Phase I ESA, Weaver Boos also reviewed records 
obtained by FOIA requests from various state and local agencies and obtained relevant 
environmental reports on the subject property, which are appended to the Phase I ESA. This 
Phase I ESA, dated Febniary 6, 1997, stated that there was "no evidence of recognized 
enviroiunental conditions in connection with the subject property." 

Interrogatory No. 12. List and explain all actions taken by FLEXSTEEL to determine 

the environmental condition of the FACILITIES at any time after acquiring ownership of the 

FACILITIES and/or after operating the FACILITIES. 

RESPONSE: 

Flexsteel objects to the phrase "determine the environmental condition" as vague, and 
interprets this Intenogatory to request communications with the Elkhart County Health 
Department ("ECHD") or other state and federal agencies, the use of environmental engineering 
consulting firms, and environmental sampling and response activities. Subject to this 
interpretation, the Dygert Seating Division of Flexsteel conducted at least the following 
activities: 

(1) Participation in the Elkhart County Ground Water Protection Ordinance Inspections. 

(2) Sampling of the septic system at least once between 1997 and 2001. 

(3) Regular woric with Industrial Safety & Environmental Services ("ISES") to evaluate 
chemical itsage and submit annual reports to the appropriate state and federal agencies. 

(4) Jerry Alexander contacted the ECHD in approximately October 2001 to obtain 
instmctions on how to clean up a small spill of hydraulic oil fi'om a 5S gallon drum, 
called -"HD 68 Way Oil," on the Cooper Drive manufacturing site. ECHD instructed him 
to "Remove soil at least 6" below site/or smell of oil. Dispose of properly." Mr. 
Alexander reportedly performed these tasks as instructed 
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site disposal. Because the facility only had a few 1-quart glue guns that were occasionally 
purged, generation of this waste adhesive would have been well below the monthly 220 pound 
threshold for RCRA Conditionally Exempt Small Quantity Generators. 

Interrogatory No. 24. IDENTIFY all COMMUNICATIONS between YOU and the 

Elkhart County Health Department, IDEM or the USEPA, RELATING TO YOUR 

UPHOLSTERED FURNITURE manufacturing sites in the continental United States between 

1983 and present, including the FACILITIES. 

RESPONSE. 

I^irsuant to Flexsteel's General Objection No. 3, Flexsteel limits its Response to this 
Interrogatory to the former manufacturing site known as the Dygert Seating Division of 
Flexsteel. Flexsteel further objects to the overbroad and irrelevant time period identified in this 
Interrogatory, which seeks information related to a variety of manufacturing sites unrelated to the 
fonner Dygert Seating Division of Flexsteel, over more than 28 years. Subject to these general 
and specific objections, Flexsteel states: 

According to available ECHD records, the Dygert Seating qianufacturing site was 
inspected by the ECHD in 1999 and 2001. The Dygert Seating Division also provided the 
ECHD with septic sample results in 1999, in which no chlorinated volatile organic compounds 
were detected. On approximately October 8, 2001, Jerry Alexander also initiated contact to the 
ECHD concerning the small surface spill of hydraulic oil at the Cooper Drive manufacturing site. 

The Dygert Seating Division submitted annual "Form R" Reports, identifying the use of 
certain metals, and annual "Tier II" Inventory Reports which identified the use of rolled 
electrical welded tubing at the Cooper Drive manufacturing site. 

Documents identifying these communications will be produced in response to Plaintiffs' 
Requests for Production. Discovery is ongoing. 

Interrogatory No. 25. Are YOU aware of any use of trichloroethylene ('TCE"), or any 

material containing TCE, at the FACILITIES between 1983 to present? if so, describe all such 

uses. 

RESPONSE: 
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Flexsteel is notaware of any bulk purchases of TCE or any product containing TCE at any point 
in time for use at either the Marina Drive or Cooper Drive manufacturing sites. 

Flexsteel knows of only two products used at the Cooper Drive and/or Marina Drive 
manufacturing sites, at any time, that reportedly contained any amount of TCE. In both 
instances, the products were available firom the hardware store in containers sized for 
individual/household consumer use. These products were: 

(1) an aerosol spray degreaser that reportedly contained some TCE was purchased in 16 
oz. aerosol spray cans and used to clean the cutters. 

(2) A TCE-based paint thinner/stripper that Jerry Alexander reponediy purchased in 
approximately 1996 from the hardware store in an individual/household consumer sized 
container, in conjunction with painting doois at the Marina Drive manufacturing site, and 
was allowed to evaporate thereafter, this occurred before Flexsteel purchased limited 
assets of the bankrupt entify, Dygert Seating, Inc. 

Interrogatory No. 26. Are YOU aware of any use of tetrachloroethylene ("PCE"), or any 

material containing PCE, at the FACILITIES between 1983 to present? If so, describe ail such 

uses. 

RESPONSE: 

Flexsteel is not aware of any bulk purchases of PERC or any product containing PERC. at any 
point in time, for use at either the Marina Drive or Cooper Drive manufacturing sites. 

Flexsteel knows of only one product r^ortedly used at the Cooper Drive and/or Marina Drive 
manufacturing sites, at any time, that reportedly contained any amount of PERC. The product 
was called "604 Hi-Temp Aerosol Adhesive," and was an aerosol spray adhesive that contained 
less than 10% PERC by weight. This aerosol adhesive was reportedly purchased for limited use 
by the research and design employees for prototyping the build of a seat, and was not used in 
manufacturing processes. 

Interrogatory No. 27. Are YOU aware of any use of 1-1-1-trichlorocthane ("TCA'O. or 

any material containing TCA, at the FACILITIES between 1983 to present? If so, describe all 

such uses. 

RESPONSE! 
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Flexsteel is not aware of any uses of TCA or material containing TCA by the Dygert 
Seating Division of Flexsteel; however, at either the Marina Drive or Cooper Drive 
manufacturing sites, based on ECHD records, the bankrupt entify Dygert Seating. Inc. used an 
adhesive called "Audal," which contained some TCA, prior to 1994. 

Interrogatory No. 28. Identify each and every insurance carrier for the FACILITIES or 

activities carried out at the FACILITIES since 1983. For each carrier provide the following: 

a. The policy number, 

b. The dates for each policy; 

c. The type of coverage supplied by the policy; and 

d. Whether or not you have made a claim against the policy for losses occurring at 
the FACILITIES as a result of RELEASES at the FACILITIES 

RESPONSE: 

Flexsteel objects to this Interrogatory as overl»t)ad, in thai it seeks insurance policy 
information for 14 years before Flexsteel purchased limited assets of the bankrupt entity, Dygert 
Seating, Inc. Flexsteel limits its Response to the time period of 1997 to the present. Subject to 
these objections and understanding. Flexsteel states: 

Copies of Flexsteel's available insurance policies from 1997 to the present will be 
produced in response to Plaintiff' Requests for Production. Before this lawsuit was filed, 
Flexsteel had not made any claims against these policies for losses occurring at the Dygert 
Seating Division manufacturing site. 

All of Flexsteel's liabilify carriers during the years 1997 - 2010 have been supplied Avith 
a copy of the Plaintiffs' Complaint m the above captioned case, and Flexsteel has asked them to 
provide its defense. 

Interrogatory No. 29. Identify the legal relationship between FLEXSTEEL and YOUR 

Dygert Seating Division from January 30,1997 to present. 

RESPONSE: 

The Dygert Seating Division did not exist prior to March 1997. Dygert Seating was a 
Division of Flexsteel Industries, Inc. from approximiately March 18, 1997 to January 2, 2002. 
The Dygert Seating Division of Flexsteel ceasoj to exist after approximately January 2,2002. 
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Veriflcatioo 

I. Carl Breen, Corporate Controller for Flexsteel Industries, Inc., herdjy certify that I am 
authorized to sign this Verification on behalf of Flexsteel Industries, Inc.; that while I do not 
have personal knowledge of all of the facts recited in the Answers of Defendant, Flexsteel 
Industries, Inc. to Plaintiffs* First Set of Interrogatories, I have been informed that the responses 
were prepared with the assistance and advice of counsel and that they are based on information 
collected by others at or on behalf of Flexsteel Industries, Inc. and that said responses are true to 
the best of my knowledge, or information and belief 

Date Carl Breen, Corporate Controller 
On behalf of Flexsteel Industries, Inc. 

As to Objections. 

SBDSOI KHARTZLEK 3444S]v2 

Robert <i^vetski (#13957-71) 
Kelly J. Hartzler (#24929-20) 
BARNES & THORNBURG LLP 
100 North Michigan, 6* Floor 
South Bend, IN 46601 
Telephone (574) 233-1171 
Fax (574)237-1125 

Aitomeys for Flexsteel Industries, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that the above and foregoing document has been served upon the 

following, by depositing the same in the United States mail, postage prepaid, this 13* day of 

June, 2011. 

John D. Ulmer 
YODER, AINLAY, ULMER, & 
BUCKINGHAM, LLP 
130 N. Main Street 
Goshen, IN 46527 
Attorney for Plaintiffs 

Thomas A. Banmrd 
Rodney L. Michael, Jr. 
TAFT STETTINIUS & HOLLISTER LLP 
One Indiana Square, Suite 3500 
Indianapolis. IN 46204 
Attorneys for Plaintiffs 

James F, Groves 
LEE, GROVES AND ZALAS 
205 West Jefferson Boulevard. Suite 502 
South Bend, IN 46601 
Attorney for Dave & Phyllis Dygert 

John H. Lloyd 
Stephen A. Studer 
Michael Schmidt 
KREIGDEVAULTLLP 
4101 Edison Lakes Parkway. Suite 100 
Mishawaka, IN 46545 
Attorneys for LDL Realty, LLC d Heritage 
Financial Group, Inc. 

KcllyXHSttler 

SBDSOI KHARTZLER 344453v3 
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3 . PIBB AND ZXPI08I0R HAZABD DATA COHTUiaSD 
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ZtMAIATION; 
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8. HBALTH HAZARD DATA OOmiMOSD 

HBALTH DATA: 

preaaure, heart rhytha diaturbanoas and mild liver and kidney damage. 

Ziceeaaive overexpoaure to Diohloromathans may oauae oentrel nervoua eyetaa, 
liver or kidney defeota. Diehleremethana haa bean ahown to iaareaae the rate 
of apontanaoualy oeeurlng malignant tuaara in one atreln of laboratory meuae 
and benin tunera ia laboratory rata. Other animal atudiba, am well aa oeveral 
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unlikely. Xxpovuvea having no effeet oa the* mother ahould baini no effeot on the 
fetua. Did not oauae birth defeota in othar aaimala; other effiwta aaen in the 
fetua only et doaee whioh oauaed toxio effeota. in the mother. In animal atudiaa 
ha* been ehown not to interfare with reproduetlon. Megative or egulvoeal 
raaulta have been obtained ueing maanlllon oella or anlnala. Tbia la oonalatant 
with the lack ef Interaettea with DMA in rata and hmaatore. Altluugh reenlta of 
Amaa baoterial taata have ganerally bean poaitlve* overall the date ouggaat 
that geaetoxie potential doaa not appear to be a aiffiifiaant faotor ia the 
toxielty of diehloroaetluuie. BKoeesive evarexpoattra may oauae 
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Trlolona does not oonvey e aignifioant risk of oanoar to huaana. Bvidenoe 
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Ibqpariaaatal reproduotive effeot*. 
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o f / t t a " tlillgrama per sware mater 
NA - Hot Applioabla 
HO - Mot Oetacminad 
M » - Parta Par Hilllon 
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The Information on thia data sheet represeata our current date aad baet opinion as to tha propar 
use in handling a t thie product under normal oonditiens. Any 'use of tha preduot whlOh is not in 
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«ay other product or any other prooess is the responsibility of the user. 
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Requests For Production Nos. 14 and 18 
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From; unknown Page: 1/3 Data: «23«008 10:38:45 AM (Ir iM 

IDBUi INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 
Wt Prouct Hoosiers and Our Environment. 

100 North Senate Avenue 
Indianapolis, Indiana 46204 

(317) 232-6603 

MitchtUEDtniikJr. 
Qovamor 

Thtmat W. Eetterfy 
Cotnmfwlonar 

A 

/if" 
nfiel8,2008 

Vr / 

^ • ' 

Hadley 
2503 Marina Drive 
Elkbart, bdiana 46514 

i-^. 
^ < 

i j^ 
^̂ ŷ 

l^^'' 

Dear Sir: 

Toll Ffoe (800) 451.6027 
www.idem.iN.gov 

f 

xPii'k 

Re: Well Water, the oontaminant(s) A/V"-
and/ai- soil sample levels ^ 

t ^ 

At 

Staff of the Indiana Department of Environinental Management (IDEM) have received and 
reviewed the results of the ground water and soil samples that were obtained from yKfa property 
during the week of April 14,2008. The table below shows that sample identification. the 
concentrations of contaniinants that were detected in the sample, the type of sample collected, and 
how the sample was obtained. When reviewing your water analysis, please remember that by 
retrieving one sample at one point in time, it is not possible to completely characterize a water 
supply. 

J U P f t r ^ 

Sample 

Identification 

E2Qei 

£2062 

E2Q60 

E2PP9 

Contammant 

.73 jjg/l 1, l-dichtoroethana 
IS M9/> trichloroethene 

2.3pgyi 1,1.1-trlchloroethane '• 
.43pg/l cydohexane 
47(jg/l trichloroethene 
.54pg/l rhethylcyclohexane 
.81 pg/l toluene 
1.5|js/l ietrachlOFoathene 
.31 pg/l ethylbenzene 
.39ps/l m,p-xylene 
.36pg/l benzene 

NOP Detect 

.25 pgA 1,1,1-trlchlorDethane 

.47 (ig/l benzene 

.38 (jg/I trjctitoroethene 

.93 pg/l toluene 

.39 pg/l m,p-xylene 

An Ei]iiil Opponunhy Enipla)rer 

Sample Type 

groundwater 

• ground water 

ground water 

Collected by 

Geoprobe 

Geoproba 

Geoprobe 

P l t H l l t g d i ^ 

af'' 

http://www.idem.iN.gov
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Page 2 

E2PQ1 

E2Q83 

E2Q64 

E2065 

E2Q8e 

1.6 pg/l 1,1,1-Trichloroethane 
1.6pg/1 trichloroethene 
.50 pg/l Toluene 
.13 pg/l ethylbenzene 
.19 pg/l m,p-Xylene 

Nan Delect 

1.2 pg/l 1,1-trichloroethane 
46 pg/l trichloroethene 
.23 pg/l toluene 

1.7 pg/l 1,1-Uichloroethane 
60 pg/l trichloroethene 
.17 pg/l toluene 

1,3 pg/l 1,1-dfchlon>ethane 

groundwater 

groundwater 

groundwater 

ground water 

ground water 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

E2Q01 

E2Q95 

E2PP2 

E2PP8 

53 pg/l bichloroathene 
.49 pg/l methocydohexene 
.71 pg/l toluene 
.15 pg/l ethylbenzene 
.23 pg/l m, p-xylene 

.84 pg/l toluene 

.34 pg/l 1,1-dlchloroethane 

.28 pg/l m,p-:Q^enB 

.36 pg/l cyclohexane 
2.4 pg/l 1.1,1-trlchloroethane 
.52 pg/l benzene 
76 pg/l trichloroathene 

.41 pg/l 1,1-dichloroethane 
3.0 pg/l 1,1.1-trichloroethane 
.61 pg^ benzene 
98 pg l irichloroettiene 
.65 pg/l methylcyclohexsne 
1.0 t ^ toluene 
.22 pg/l ethylbenzene 
J29 pg/l m,p-xylene 
.S3 pg/l cydohexane 

.92 pg/I 1,1-dlchlorDethane 

ground water 

ground water 

ground water 

Geoprobe 

Geoprobe 

14 pg^ 1,1,1-tilchloroethane 
300 pg/l trichloroethene 
.79 pg/l mothylcydohexane 
.75 pg/l toluene 

.087 pg/l trans-1.2dichloroethene 
3.7 pg/l 1,1,-dJchloroethane 
.32 pg/l cls-1.2-dichloroethene. 
.63 pg/l 1,1,1-trichtoroethane 
190 pg/I tricMoroethene 
.38 pg/l toluene 
.15 pg/I cyclohexane 

Geoprobe 

ground water Geoprobe 



hrom: unKnown Kage: d/o tiaxe: OI^H^IMO \U:OO:>K> t\N\ 

Page 3 

E2Q42 

E2Q46 

E2Q41 

E2Q40 

E2Q83 

E2Q84 

82085 

E2Q47 

E2Q48 

E2Q49 

E2Q50 

E2Q51 

£2052 

E2Q53 

E2Q99 

1.8 pg/I I.I.MrJchloroethana 
.73 pg/l benzene 
62 pg/l trfchloFoefhsne 
1.3 pg/l toluow 
.30 pg/l ethylbenzene 
.46 pg/l m.p-)^«ne 
.48 pgA cyclohexane 

1.8 pg/l 1,1,1-trlchloroethane 
43 pg/l trtchioroethene 

4.5 pg/l l.l.l.-trfchloroethane 
240 pg/l trichloroethene 
.44 pg/l toluene 

.56 pg/l trans-1,2-dichloroethene 
.42 pg/l d«-1,2-dichloroethene 
75 pg/l trichloroethene 

Non Detect 

.16 pg/l l.l.t.-trlchlonjethane 

.19 pg/l toluene 

.60 pg/l toluene 

.20 pg/l ethylbenzene 

.15 pg/l o-xytene 
J29 pg4 m, p -xylene 
.43 pg/l benzene 

Non Detect 

Non Detect 

Non Detect 

NonOetact 

Non Detect 

Non Detect 

Non Detect 

Non Detect , 

ground water 

ground water 

groundwater 

ground water 

groundwater 

ground water 

groundwater 

soil 

sot! 

sou 

soil 

soil 

soil 

soil 

soil 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoprobe 

Geoproba 

Geoprobe 

Geoprobe 

If you have any questions regarding ihe san^>I{ng results, pl| 
IDEM's toll ftee number. 800-451 -6027 and ask for e-xtei' 

at 317-233-2407 or at 

rfe Jw'orski. Project Manager 
Site yvestigation Section 
Office of U n d Quality 

MJ/sb 

This fax was received by GFI FAXmalcer fax server. For more information, visit; http://wvvw.gfi.com 

http://wvvw.gfi.com


y^ \,. . ^ v ^ - r^^-M/^^ -^ -̂̂  IJ . 

^ ̂ ^ V^ ' ^ " 



Une street GnMmd Wrier Plume BouHlqf Map 
Defined by CtdortiuMd VOCs itoiii Key Hndtags l is t & 

PrtftaEAianf AssessowntGrooDd VtttlBr Sanqilinii Restitta 
EDdiart Qdnvt CouMK W 

ERAI>:IW«XN>510229 

0 78 180 225 

^•!TKffls^i5^^!^^^?^p^*'^?''^r'"'?T^s?^5tmT?^r^^?w^T^^r 

iNDiMiADnAimniiT or 
EMWHOWMBiPU. MAMftfiFMBIt 

Exhibit E 



ELXHMT cooirrY 
•) WATER PROTECTION OROIN. .E 

INSPECTZOK FORM 

IO-Z5-^5 

ID NUMBER S ^ ^ l PATE i ^ ^ \ ' ^ ^ ^ t > PAGE I OF "Z-^ 

BUSINESS NAME-^J^.ST?^jgL tl^lT^ASTTRtgCl, ( M C 

ADDRESS ^ z i m - r e , 7 j ? > f O ^ > L i i :?vgi<; / ^ / • : ? g c ^ » ^ 9 ) z i ? ^ f c > s r ? 

PHONE NUMBER fit<^>g>f^/-4rgn^ CX3NTACT NAME^Afg/ kLlKXU-teiM/l^JYV U J A T ^ / - ; 

CHECK ALL APPLICABLE: / ^_ 
[•] SEPTIC [ ] pRYWELL [ Vf CITY SEWER ( ] OTHER ^ C ^ fj^<> g..>w»<f7?X0yvc; 

[ Vj ELOOR DRAINS 1g? {jU^H^fd^-eiRCUhJT:^ S ^ C V ^ A ^ ( C - T T H ^ K ^ 

[ / ] STORAGE OF HAZARDOUS OR TOXIC SUBSTANCES (SEE INVENTORY) 

f>!H^WASTE WATER CHARACTERIZATION PROVIDED /'""^BST-^PgV4:Af?=r {Q^^^^X. 

EXEMPTIONS: ( ] REGISTRATION ^[vQ W.W.C. CLASS ' ^ NEXT INSPECTION WPtSf 

CODE IMV.# VIOLATION COMPLIANCE TIKE/DATE COMPLETED 

^^•^^^Jfa,^^^^^ 
ENVIRONMENTALIST 

REINSPECTION DATE 

^JM CfiL^ 
^CILITY CONTACT PERSON 

INITIALS 

*CONPLMNC£ WITH THE ElKHMT COUNTY C80UN0 WATER PROTECTtCM ORDIIUNCE DOES 
NOT EWHPT THIS fACILITT FROM ANY OTHER FEDERAl, STATE OR LOCAL LAWS, COOES 
OR RECULATtOHS. 

1/92 AVr 4/W 12/94 REV/REU ECHO COPY Exhibit F 



ELKHART COUNTY 
C D WATER PROTECTION ORDIl .'E 

BAiaAROOUS/TOZIC SUBSTANCE INVENTORY 

COMPANY NAME t^t Jg ĵC fO^SgU fKTt^lA5sng.l • ^^ , I \ ) C 

PAGB^OFJZ 

Date i r y ' t ^ - ^ i C 

SUBSTANCE LOCATION AM| CPCTY CONTAINER COMPLY 

4 . 

5 , 

6 . 

7 . 

8 .-

9 . 

10 

1 1 . 

1 2 . 

1 3 , 

1 4 . 

::^^£S^^tJS=L 
4 s s ^ 

TAiKfT 

iUk. i i / 

<g[LK(^ 

-T-QP-

11/̂ ^̂ b 6u^/r *v 

4-

7_ t v 

a 

1 

/xB4a.STE(e/ n/i/v-zA;. i 

16 ^mR.:n^ ix)^\irf^ ' i 'nOui.'X^^ i 

1 7 . -

1 8 . -

1 9 . -

2 0 . -

2 1 . -

2 2 . -

2 3 , -

2 4 . -

2 5 . -

2 6 . -

7/92 REV/KSX 
4/94 REV/KEU 

FACILITY COPY 
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QUESTIONS AND ANSWERS ON FLEXSTEEL ELKHART CLOSING 

1. Q. Why close the Elkhart plant and not the New Paris plant? 

A. The recreational vehicle and conversion industries have contracted significantly 
beginning in early 20CX). It now apptan unlikely that these industries will recover 
sufficiently enough to require the utilization of all of the production capacity 
available in the two facilities. In addition, the largest decline in demand has been 
in the van conversion industry, which is the primary product produced in Elkhart. 

The Elkhart plant is a smaller plant, produces a shoiter product line and does not 
have the metal parts production capabilities that are available in New Paris. 
Additionally, products similar to or the same as those currently produced in 
Elkhart have been or are currently produced in New Paris so the transfer of the 
production should be easier. 

2. Q. Is there any chance that the Elkhart plant will be reopened? 

A. Yes, but not as a production facility for Dygert Seating van conversion products. 
Other products have been considered and may be considered as the economy 
allows. 

3. Q. How many Flexsteel employees work at Elkhart? 

A. A total of 84 employees are affected by this announcement. There are 52 active 
employees and 32 employees the are currently on lay-off status. 

4. Q. How long has this plant been owned by Flexsteel? 

A. March 18, 1997 

5. Q. When will the Elkhart plant be closed? 

A. Production will end on December 20, 2001. The administrative wrap up will 
continue until January 13, 2002. 

6. Q. Will Elkhart employees be allowed to transfer? 

A. Most Elkhart factory employees will be offered employment at our New Paris 
plant during the six months following the closing of the Elkhart plant. Exactly 
when, will be dictated by the recovery of the vehicle seating market and the 
number of and when New Paris employees that exit. 

Some of the Elkhart administrative employees will be offered employment in 
New Paris. 

7. Q. How large are the Elkhart and New Paris plants? 

^*^*'* ̂  FLEX01_00035225 



The Elkhart plant is actually two separate building that total 99,500 sq. ft. The 
New Paris factory s a 158,900 sq. ft. single building operation making it much 
more efficient. 

FLEXOl 00035226 



STATE OF INDIANA ) 
) SS' 

COUNTY OF ELKHART ) 

LEO VANNORiVIAN. et al., 

Plaintiffs, 

V. 

FLEXSTEEL INDUSTRIES. INC., 
LDL REALTY COMPANY. LLC, 
HERITAGE FINANCIAL GROUP, INC. 
DAVID L. DYGERT, and 
PHYLLIS B. DYGERT, 

Defendants. 

IN THE ELKHART SUPERIOR COURT 2 

CAUSE No. 20D02-1106-PL-00037 

FLEXSTEEL INDUSTRIES, INC., 

Third-Party Plaintiff. 

TRAVELERS PROPERTY CASUALTY 
COMPANY OF AMERICA, NATIONAL 
UNION FIRE INSURANCE COMPANY 
OF PITTSBURGH, PA, ILLINOIS 
NATIONAL INSURANCE COMPANY, 
and CONTINENTAL CASUALTY 
COMPANY. 

Third-Party Defendants. 

AFFIDAVIT OF THOMAS A. BARNARD 

I, Thomas A. Barnard, sworn upon his oath and under the penalties of perjury, 

state as follows: 

Exhibit H 



1. I am one of the attorneys of record representing the Plaintiffs in the above-

referenced matter, have personal knowledge of the matters herein, and am otherwise 

competent to offer this affidavit. 

2. I am a partner in the law ftnn Taft Stettinius & Hollister, LLP, and have 

been practicing in the area of environmental litigation for over twenty years. 

3. I was co-counsel for the plaintiff homeowners in Shell Oil v. Meyer, 705 

N.E.2d 962 (Ind. 1998), another case involving groundwater contamination, and I had 

the honor to argue the case before the Indiana Court of Appeals and the Indiana 

Supreme Court. I have represented clients in numerous additional cases throughout 

Indiana involving groundwater contamination from industrial activities. 

4. Discovery has just begun in the above-referenced case, and Plaintiffe 

have not received all requested discovery from the Defendants. 

5. Other than a deposition concerning electronic discovery and searches for 

documents by Flexsteel, to be conducted on June 23, 2011, no depositions have been 

taken or scheduled. 

6. Based on my experience in groundwater contamination cases, I 

reasonably anticipate the need to conduct depositions of current and former employees 

of Defendants, as well as chemical and equipment suppliers and manufacturers, 

environmental consultants, environmental regulators, and non-party property operators 

and owners, all relating to Plaintiffs' claims of trespass, nuisance and violations of the 

Indiana Environmental Liability Act, Ind. Code § 13-30-9-2. 

7. In a similar case involving trichtoroethylene ("TCE") groundwater 

contamination, in which I represented the plaintiff (and counter-defendant) landowner, 

M.iw. niw—uii i i i i i iw' i HIMtMWWIVMfVM 



the Honorable Larry D. McKinney found liability based upon paper documents (including 

Material Safety Data Sheets ("MSDS")) and testimony from former emptoyees indicating 

that the defendant, Red Spot Paint and Vamish Company, had indeed used TCE 

despite many years of denying such throughout the litigation. See 1100 West LLC. v. 

Red Spot Paint and Vamish Company, Inc., 2009 WL 1605118, (S.D. Ind. 2009). 

8. In the instant case. Plaintiffs share a similar need to obtain paper and 

electronic documents, as well as deposition testimony, relevant to Flexsteel's use of 

TCE at its Elkhart facility, as well as use of TCE by Flexsteel other defendants and non­

parties at similar locations or in similar industrial activities. 

9. Based upon my experience in similar cases, Plaintiffs will reasonably 

require a period of at least hvelve (12) months to conduct such discovery. 

10. Without the benefit of the aforementioned discovery. Plaintiffs would be 

prejudiced in their ability to identify all available admissible evidence that precludes 

summary judgment in favor of Flexsteel. 

FURTHER AFFIANT SAYETH NOT. 

I affirm, under the penalties for perjury, that the foregoing representations are true. 

Executed on the 22nd of June, 2011. 

1469624.1 




